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Following is a brief summary of the status and recommendations 
for action to invalidate the Brown and Williamson (B&W) patents 
for the Actron filter. 

Swiss Patent Coverage: B&W has about 20 patents covering the Actron 

filter (the original 1 mg. Barclay) and the Actron Plus filter (the 
modified 3mg. Barclay). These patents would block us from producing 
or selling a channel-ventilated cigarette in Switzerland. (e.g.EXIT) 

German Case: PM objected to the B&W main patent on the Actron filter 
and the Patent Court nullified the patent in March 1986. B&W has 
appealed to the German Supreme Court? they are given little chance 
of success. A decision could come in Spring 1988. The German 
Patent Office rejected the Actron Plus patent, and B&W did not appeal. 
Swiss patent law is very similar to German patent law, and 
the German case should be very persuasive in a Swiss court.) 


Possible actions against Swiss Patents: We can act in three ways. 

a) Produce an EXIT, wait for B&W infringement suit and claim 
patents were void, so infringement impossible. 


b) Produce an EXIT, wait for B&W infringement action and 
counterclaim with a nullity action. 

c) Start a nullity proceeding to have patent(s) invalidated. 

If we produce an EXIT, B&W may start a parallel infringement 
action, which could be defended while referring to the 
nullity action. 

Routes (a) and (b) allow B&W to choose the canton in which the 
suits would be heard. With (c), we choose the forum, and it 

is recommended that we do so in Zurich. Route (c) also _ 

presents a more "law-abiding" image to the court. "N 

COST: This is based on the "litigation value" judged to bef ^ 
SF 20 million. The estimated costs are : 1 ' j 

- The winner pays 20% of his own attorney's fees: SF30,000 est. 


- The loser pays his own attorney's fees! (SF150,000 est.), 
80% of the winner's attorney's fees (SF120,000 est.) and 
court costs (SF60,000 est.), for a total of SF 330,000. 


If there is an appeal, the above figures should be increased 
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by 2/3rds. 

Recommendation: 

1) FTR should file a nullity action in Zurich against the 
main Actron filter Swiss patent. The papers are all ready 
(in German, an English translation to be ready soon). The 
suit could be filed within 24 hours. (A letter requesting 
B&W to cancel the patent was sent in 1984: No answer.) It 
would, perhaps, be better to wait 30-60 days and file this 
case along with (2) below, having one proceeding. 

2) FTR patent attorney writes B&W patent agent requesting 
cancellation of Actron Plus patent(s), with 30 days to comply, 
failing which FTR files nullity action in Zurich. (We still 
need 30-60 days to prepare the pleadings on this case.) 

3) Authorize cancellation of the PM Osmalov patent in Switzerland 
if B&W counterclaims with a nullity action on this PM patent, 
which would be undefendable in light of our arguments. 

We will give you later some comments on the connection between 
this matter and the Geneva Court unfair competition proceeding, 
after consultation with our lawyers today. 

Regards 


Frederick Dulles 
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